"natural law" was asserted by philosopher-jurists during this stage. But there existed no enforcement mechanism, except for an occasional judicial pronouncement or rebellion. 4 The second stage, or antithesis, was "legal justice," the legal positivism which continues to dominate French and English constitutional practice. This view was embodied in England's Glorious Revolution of 1688 and the French Revolution of 1789, when the populace rejected any judicial restraint on legislative sovereignty. "Legal justice" was characterized by the primacy of the written statute and the popular legislature, and the relative powerlessness of both judges and natural law theory to control this primacy. 6 Finally, in the third stage, "constitutional justice" synthesized the two preceding stages by "positivizing" natural law precepts in written, "rigid" constitutions; and by entrusting the judiciary with the task of determining whether laws violated constitutional provisions. 0 This last stage began in 1803 with Marbury v. Madison,7 although as Professor Cappelletti carefully notes:
[M]ore than a century of American history and a strong line of precedents-to say nothing of contemporary writings-stood behind Chief Justice Marshall in 1803 when ... he enunciated "the principle, supposed to be essential to all written constitutions, that a law repugnant to the Constitution is void; and that Courts, as well as other departments, are bound by that instrument."
Cappelletti contends that this pattern of articulating "higher law" in a written constitution enforced by the judiciary is a world-wide trend, a development which the author later labels the "judicial review explosion." 9 4. The most famous English example of such pronouncement appeared in Coke's dictum in Bonham's Case in 1610: "that in many cases, the common law will conitroul acts of parliament, and sometimes adjudge them to be utterly void: for when all act of parliament is against common right and reason, or repugnant, or impossible to be performed, the common law will controul it and adjudge it to be void." 8 Coke's Reports 107, 118, 77 Eng. Rep. 646, 652 (1610) .
CAPPELLErri 42.
6. Although Cappelletti does not define "positivization," his use of the term seems to imply not only the written articulation of a principle, but also its enactment by some legally competent authority. The distinction between "rigkl" and "flexible" constitutions is between constitutions which are not subject to change or revision through the ordinary laws (but are changeable, if at all, only by a special amending procedure) and those which can be changed through ordinary legislative processes. Id. at 25.26.
7. 5 U.S. (1 Cranch) 137 (1803).
8. CAl'rx~rrs 41.
9.
Id. at 42-43.
Professor Cappelletti argues that systems of judicial review may be classified as either "decentralized" or "centralized." The decentralized system, whose archetype is the United States, gives the power to determine constitutional issues to the entire judiciary. The centralized system, whose archetype is the system established by the Austrian Constitution of 1920, restricts exercise of this power to a special constitutional court. The first is associated primarily with common law countries, the second with civil law nations. Cappelletti places the United States, Australia, Canada, Denmark, Japan, and Norway in the decentralized camp. He includes Austria, Cyprus, Germany, Italy, and Turkey in the centralized camp. A few countries, such as Mexico, Switzerland, Ireland and India, fall somewhere between the two.0
The difference between the two systems goes beyond which judicial organs, special or ordinary, perform the function of judicial review. The effect of a judicial determination of unconstitutionality, according to Cappelletti, is very different in centralized and decentralized systems." In a centralized system, such a decision has an erga omnes effect, invalidating the law for everyone, just as if it had been abrogated by the legislature. The effect in a decentralized system is more complex. Strictly speaking, a decision in a decentralized system generally has binding effect only upon the parties in the specific case, or inter partes. 12 However, since such systems are usually found in common law nations, the doctrine of stare decisis may widen the practical effect of judicial review.
13
10. Swiss judges, whether cantonal or federal, have a general power and duty to disregard cantonal laws which violate the Federal Constitution, but they have no power to determine the constitutionality of federal laws. There also exists in Switzerland a direct action to challenge the constitutionality of cantonal legislation (staaltsrechlliche Beschwerde or recours de droit public) which will lie only before the Federal Tribunal. The two systems also have developed different techniques for raising constitutional questions. In the decentralized system, constitutional issues are presented by private parties in connection with actual litigation, a type of review which Professor Cappelletti labels incidenter " I The centralized system, as it first developed in Austria in 1920, totally divorced judicial review from normal litigation. Under this type of review, which Cappelletti labels principaliter, constitutional issues could be raised only by the federal executive or state governments in abstract ad hoc proceedings brought directly before the Constitutional Court. 15 Professor Cappelletti argues that three aspects of the civil law tradition account for its development of a distinct pattern of judicial review. First, civil law countries have adhered to a more rigid doctrine of separation of powers, in which judicial review is regarded as a political function for which the ordinary courts are unsuited. Second, civil law nations have not developed a doctrine of stare decisis and therefore have no doctrinal assurance against conflicting opinions. Finally, the traditional civil law judiciary is less suited to judicial review as it consists of career judges unaccustomed to policy-making decisions. For these reasons, according to Cappelletti, decentralized review in civil law countries has generally failed. 16 
II
Although Professor Cappelletti uses this framework skillfully to discuss a variety of legal institutions and techniques, the theory contains some fundamental ambiguities. Cappelletti, for example, never defines "natural law" or "higher law"-terms used interchangeably, and somewhat confusingly, throughout the work. Nor does he justify his contention that constitutionalism is merely the "positivization" of common law. Not even "judicial review" is clearly defined, and Cappelletti's use of the term seems to exclude some of the important techniques and practices which courts apply in constitutional interpretation. But perhaps the major defect of Cappelletti's analysis is his failure to look beyond the form and outward appearances of institutions to their actual power and functioning. Abstract discussion of institutional arrangements without consideration of the political and social contexts in which they operate cannot justify conclusions about the actual effectiveness of judicial review in particular societies. Nowhere does Cappelletti discuss the distinctive cultural or political forces of the national systems which he analyzes. He cites, for example, Weimar Germany and post-World War II Italy and Japan as failures in judicial review. But these failures can hardly be attributed solely to the use of civil law and the conditions associated therewith. All three nations were undergoing postwar dislocations, and all three were experimenting with essentially novel internal orders established largely by victorious nations. Cappelletti also cites the relative insignificance of judicial review in certain Scandinavian civil law countries-Norway Denmark and Sweden. Cappelletti also fails to analyze the practical problem of vindicating constitutional rights under various systems and procedures. There is only a rather abbreviated treatment of three specialized procedures -habeas corpus, 22 amparo, -3 and Verfassungsbeschwerde 2 '-by which citizens may challenge abridgements of constitutional rights. There is no assessment of either their effectiveness in obtaining rapid judicial determination or the efficacy of judicial remedies in correcting particular injuries and discouraging arbitrary government action. Dealing with such issues requires an inquiry into the actual use of the procedures.
A particularly important political factor which Cappelletti fails to consider is the existence of semi-autonomous governmental subdivisions within a federal system. Arguably, one reason for judicial review under such a federalist system is to insure that the actions of state or regional legislatures conform to the federal constitution. 2 6 Unchecked unconstitutional action by state or regional governments may pose a real threat to the very existence of the federal state. The American and Swiss experiences both bear out Justice Holmes' oft-quoted observation:
I do not think the United States would come to an end if we lost our power to declare an Act of Congress void. I do think the Union would be imperiled if we could not make that declaration as to the laws of the several States. 
III
Cappelletti's categories and theories-despite their general analytical value-fail to fit the experience of judicial review in many Latin American nations. Indeed, except for a brief discussion of the Mexican amparo, he ignores Latin America entirely. In most of these countries an American model of judicial review has been grafted on to a civil law base; they are thus civil law systems with decentralized review. Cappelletti argues that such systems in general will be short-lived and inconsequential. But the experience of certain Latin American nations would seem to suggest the contrary. 2 7 Judicial review has existed in some of them for nearly a century and has played a significant role in protecting individual rights.
Judicial review in most Latin American countries could be classified as decentralized; only one has a system that could be classified as purely centralized. 28 Eight, however, have systems that are neither truly centralized nor decentralized under Cappelletti's analysis. Seven are hybrids, restricting the power of judicial review to the highest regular court instead of entrusting it to a special constitutional court. -, 3 Mexico represents a different kind of hybrid, restricting the power of judicial review to the federal judiciary. 30 Similarly, in terms of techniques of presenting constitutional questions, many Latin American countries defy Cappelletti's categories. Colombia, for example, has a decentralized system coupled with a review procedure known as an accion popular which permits any citizen, irrespective of a personal stake or exhaustion of administrative remedies, to challenge the constitutionality of any law by filing with the Colombian Supreme Court a simple written statement of the 28. The Court of Constitutionality in Guatemala consists of twelve judges; fic arc drawn from the Supreme Court and seven from two lower courts. Thus, despite a centralized system, the ordinary judiciary actually decides constitutional questions while wearing different hats. Actions to annul a statute may be brought by the Council of State, the Bar Association, the Public Ministry, or a person aggrieved by the statute (provided he is represented by at least ten practicing lawyers). Co.srrr=cto.N arts. 262.65 (Guatemala 1965).
29. CoNsrrruc16N Po~iricA art. 86 (1925, amended 1943, 1957, 1959, 1967 
Cotsrrruci6N
PoL'rIcA arts. 103, 107 (Mexico 1917). asserted conflict between the law and the constitution. 31 If tile statute is declared unconstitutional, the decision has an erga omnes effect. The law is not technically annulled, but it cannot be enforced there. after.3 2 The Colombian system thus has characteristics of both the centralized and decentralized forms. Several Latin American nations have another form of judicial control under which a bill passed over a presidential veto based on constitutional grounds is sent directly to the nation's Supreme Court for an opinion. 33 The Supreme Court, performing a role similar to that of the French non-judicial Conseil Constitutionnel, must approve the bill as constitutional before it may be promulgated as law. This anticipatory function in a decentralized system seems inconsistent with Cappelletti's analysis. A decision of unconstitutionality in a decentralized system, according to Cappelletti, operates only inter partes.
3 4 In Latin America, however, a wider range of legal effects is frequently associated with such a decision. In Argentina, for example, a declaration of unconstitutionality by the Supreme Court of Justice technically binds only the parties to the case, 35 but as in the United States, the operation of stare decisis (albeit slightly diluted) tends to give the court's decision an erga omnes effect. 36 In Mexican amparo litigation five consecutive decisions of the Mexican Supreme Court will establish a case law rule (jurisprudencia), which is binding upon the entire Mexican judiciary. 3 7 In Brazil a declaration of unconstitutionality also operates inter partes, but since 1934 the Senate has been constitutionally obligated to suspend, either in whole or in part, statutes which have been declared unconstitutional by final decision of the Supreme Federal Tribunal. 38 The experience of four Latin American countries in particularColombia, Mexico, Argentina, and Brazil-indicates that civil law judges are sometimes capable of carrying out the complex role of judicial review with considerable courage and substantial effect. In these countries, the ordinary judiciary has provided a useful and important check on arbitrary government action. 3 9 Indeed, Argentine and Brazilian judges have occasionally utilized their power of judicial review to oppose major executive policies, producing serious clashes. The judiciary has sometimes been purged as a result of these battles with overbearing executives. For example, a Peron-dominated Congress impeached the entire Argentine Supreme Court of Justice in 1946 after it invalidated several statutes and released numerous political prisoners. 40 Since Brazil's military takeover in 1964, the Supreme Federal Tribunal has sought to preserve constitutional guarantees by invalidating portions of the National Security Law and by releasing political prisoners on writs of habeas corpus. A number of these decisions have aroused the ire of military hard-liners in the government, who have retaliated by packing and unpacking the Tribunal's membership. First, in 1965, they increased the Tribunal's membership 38. Constituiao art. 42 (VII) (Brazil, 1969) . Constituil-3o arL 64 provides that it is incumbent upon the Federal Senate to suspend the execution, wholly or in part, of any law or decree declared unconstitutional by final decision of the Supreme Federal Tribunal. This measure, which originated in the 1934 Constitution, gives the Senate the task of rendering inoperative, erga oinnes, the laws and norns which the Judiciary refrains from applying, in casu, because of the defect of unconstitutionality.
39. Examination of the en banc constitutional decisions of the Colombian Supreme Court from 1910 through 1962 reveals that the Court invalidated, in whole or in part, the challenged legislation in 100 out of the 225 popular actions which it decided on the merits. See 1 & 2 N. PINEDA, JURISPRUDENCIA CONSrrtccIONAL DE LA CoP.TE Suz'arItE DE JusrIclA (1963) . According to this study, there were only 329 cases from 1910 to 1962 involving en banc constitutional decisions of the Colombia Supreme Court. Three dealt with permission of the executive to leave the country, and twenty.five concerned legislation vetoed on constitutional grounds. In seventy-six of the remaining popular actions, the Supreme Court avoided the merits.
While there have been many exaggerated claims about the efficacy of the Mexican amparo, a recent examination of 3700 amparo decisions in which the President of the Republic was a party found that only a little more than 1200 (34 per cent) granted the requested relief. P. GONZALEZ CAsANOvA, DEsOCDAC" i MExmco 21-24 (1970). The value of the underlying data is rather suspect in view of the Mexican practice of naming the President as a purely formal party in some actions (am paro contra Iees). from 11 to 16. Then, as the Tribunal remained defiantly independent, they forced three members into retirement in 1968. 41 The Argentine and Brazilian experiences suggest not only that such institutions are exceedingly fragile, but also that they may survive oli paper long after they lose all practical effect. They demonstrate, moreover, that the real success of the courts depends on an uncompromising societal commitment to the constitutions they seek to enforce. When a nation lacks such commitment-or is forced to give it up-no court can long exercise effective judicial review. Learned Hand counseled:
[A] society so riven that the spirit of moderation is gone, no court can save; that a society where that spirit flourishes, no court need save; that in a society which evades its responsibility by thrusting upon the courts the nurture of that spirit, that spirit in the end will perish. 42 Fortunately, many societies are not so riven that they lack internal moderating forces. Judicial review can be a significant part of the checking and balancing process, in addition to nudging societies (through its educational impact) toward greater respect for fundamental constitutional principles. Hand's warning nonetheless suggests the need for study of the social and economic conditions conducive to judicial review-an empirical inquiry into what makes judicial review succeed and what makes it fail. Professor Cappelletti does not provide such a study; nor does he promise it. But his work will be of immense value in providing a theoretical framework for further thought and research. He has given us a remarkably lucid and incisive picture of the many forms judicial review has taken, and may take. 
